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31st Report, 2005 (Session 2)
Inquiry into the regulatory framework in Scotland
The Committee reports to the Parliament as follows—
Introduction

1. The Subordinate Legislation Committee agreed in January 2004 that it should investigate the instruction of a bill
to replace the transitional order! made under the Scotland Act 1998 that governs the making and scrutiny of
subordinate legislation in Scotland. Before moving to investigate the instruction of a bill to define the procedures
applicable to statutory instruments, the Committee agreed that it should investigate the wider regulatory
framework in Scotland, in order to establish the impact and nature of Scottish regulation. It was also concerned
that it should examine the development of the “better regulation” agenda where both legislative and non-legislative
means of regulating are considered and improved, and it examined the Scottish Executive’s approach to
regulation since devolution.

2. The Committee included in its consultation paper, which it issued to stakeholders and other legislatures in June
2004, three main areas for discussion—

. Improving the quality of new regulation
. Methods for improving the quality of existing legislation
. The effective development and scrutiny of regulation.

3. This report sets out the main findings of the Committee from its examination of these areas.
Evidence taking

4. Prior to issuing its consultation paper, the Committee heard evidence from the Scottish Executive’s Improving
Regulation in Scotland (IRIS) Unit on 23 March 2004.

5. The Committee received 46 responses to its consultation paper from a wide range of organisations and
individuals, including Executive agencies, local authorities, other legislatures, academics and business
organisations.

6. The Committee took oral evidence from January to April 2005 and heard from—

. The Faculty of Advocates

. Scottish Law Commission (‘the Law Commission’)
. Law Society of Scotland (‘the Law Society’)

. Dr Aileen McHarg (University of Glasgow)

. Confederation of British Industry Scotland (‘CBI’)

. Federation of Small Businesses in Scotland (‘FSB’)
. Scottish Chambers of Commerce (‘'SCC’)

. Scottish Enterprise

. Food Standards Agency Scotland (‘FSA’)

. Scottish Environment Protection Agency (‘SEPA")

. Office of the Scottish Charity Regulator (OSCR’)

. The Minister for Parliamentary Business, Margaret Curran MSP

7. The Committee also received written submissions from Audit Scotland, the Chemical Industries Association and
the Scottish Council for Voluntary Organisations (SCVO).

8. The Committee was invited to attend the Ninth Australasian and Pacific Conference on Delegated Legislation
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and the Sixth Australasian Conference on the Scrutiny of Bills in Canberra in March 2005. The Clerk to the
Committee attended the conference in order to gather information on initiatives and procedures utilised in
Commonwealth countries that would inform the Committee’s inquiry. The Committee’s report on the conference is
published at Annex F and forms part of the inquiry evidence.

9. The Committee has paid particular attention to the findings of the Mandelkern Group on Better Regulation,
which was established in 2000 by member states of the EU to set out a strategy to simplify the regulatory
framework at both national and Community level. In its final report, which was adopted in November 2001, the
group set out seven common principles — necessity, proportionality, subsidiarity, transparency, accountability,
accessibility and simplicity.

10. The Committee has also taken particular note of the Hampton Review Report which was published in March
2005. The Review was established “to consider with business, regulators and in conjunction with the Better
Regulation Task Force, the scope for promoting more efficient approaches to regulatory inspection and
enforcement while continuing to deliver excellent regulatory outcomes.” The Review’'s recommendations were
accepted in full by the UK Government and therefore offer background to current UK initiatives in regulation.

Better regulation Agenda

11. Upon devolution in 1999, the Scottish Executive assumed responsibility for the regulatory framework in
Scotland. The main devolved areas which raise regulatory issues include agriculture and fisheries, building
control, education, environment, food standards, health, housing, land-use planning, licensing, natural heritage,
water and the general areas of Scots civil and criminal law. An Improving Regulation in Scotland Unit (IRIS) was
created by the Executive in November 1999 and is located in the Enterprise, Transport and Lifelong Learning
Department of the Scottish Executive. This unit works as a consultative body within the Executive and “leads on
the agenda of raising awareness of potential impact on business of any existing or proposed policy or initiative.”?

12. In the context of a devolved administration in Scotland, the Committee wished to hear from stakeholders how
it might be ensured that regulation is responsive, accessible and flexible enough to fully support Scottish affairs.
The Committee also wished to see that alternatives to regulation were being considered where possible.

13. The Committee recognised the challenge faced by the Executive in balancing the need for regulation with the
requirement that individuals and business enterprises should not be overburdened. Withesses representing
business interests tended to argue, at least in relation to legislation which regulates how businesses operate, that
less regulation is generally desirable. There was, however, an acceptance that legislation regulating business
could be appropriate and, at times, desirable, with David Lonsdale of the SCC noting that “regulation that frees up
markets, creates more choice and breaks down cartels and monopolies is a great thing”3. However, the
Committee recognised the problems that businesses had in dealing with the “cumulative effect of hundreds or
thousands of bits of legislation, however individually sound they might be”4 highlighted by Alan Mitchell of CBI
Scotland. Susan Love of the FSB pointed to the importance of consultation in the process and the role for this
Committee in ensuring that regulations have been “through a robust process.™

14. The Committee noted evidence from Dr McHarg, where she stated—

“A presumption against regulation per se cannot be made. That is my objection to much of the better
regulation agenda. Despite the terminology of better regulation, much of what motivates that is a
deregulation agenda: the notion that Government intervention is suspect from the outset and is
justified only in narrow circumstances.” 6

15. Whilst supporting the principle that any regulation should be clear and effective, the Committee found the
views expressed by Dr McHarg to be persuasive and similarly does not consider that achieving better regulation
equates simply with deregulation.

Improving new regulation
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Regulatory Impact Assessment

16. The Regulatory Impact Assessment (RIA) is recognised by the Organisation for Economic Co-operation and
Development (OECD) as the main tool for informing and improving policy decisions about regulation. The UK
introduced a system of RIA in August 1998, based on previous experience with cost compliance assessments and
the OECD's work on impact analysis. This system entails assessment of all proposals for regulation that have an
impact on businesses, charities or voluntary bodies.

17. At a Scottish level, a Il policy proposals which may have an impact upon business, charities or the voluntary
sector should be accompanied by a Regulatory Impact Assessment (RIA). The Scottish Executive’s Improving
Regulation in Scotland Unit (IRIS) stated in its annual report that—

The RIA is a policy tool to assist policy makers to think through and analyse the consequences of
proposals in a disciplined and comprehensive way ensuring that we identify, and take fully into
account before regulations are made, the effects on business, the voluntary sector and charities. The
RIA improves the quality of advice given to Ministers and encourages informed public debate. The
RIA helps to improve the way policy is formulated, planned and delivered — as good policy relies on
providing informed and detailed advice to Ministers.’

18. The Scottish Executive currently follows Cabinet Office guidance on the production of RIAs, and provides
additional guidance on the Scottish aspects of these assessments. The Cabinet Office guidance distinguishes 3
different stages. It requires that an initial RIA should be made at the very early stages of the policy development
and should accompany any submission to the departmental Minister seeking agreement to that proposal. A partial
RIA should then be prepared based upon the initial RIA but with more detailed and precisely quantified analysis of
the problem which the proposal is intended to address. A full or final RIA builds upon the partial RIA in the light of
the consultation and further information and analysis.

19. During evidence taking Dr McHarg stated that she supports the scrutiny of the possible impact of any policy,
but questioned whether a formal approach to regulatory assessment is effective. Dr McHarg suggested that such
an approach can produce a false picture of rationality which may not assist the political decision-making process.
Dr McHarg was also concerned that there should be clear distinction between judging proposed legislation against
a neutral set of criteria and adopting any criteria which are in favour or markets and against government
intervention.8

20. The FSB stated that the RIA process should involve people who have first hand knowledge of how businesses
operate. Scottish Enterprise stated that the assessment involved in carrying out an RIA should be built into the
process of developing legislation rather than being treated as a separate add on.® The importance of the timing of
an RIA was highlighted by the FSA and SEPA, including the suggestion that the process should generally start at
an early stage during the development of the policy proposal.10

21. The SCC stated in written evidence that they are “concerned that RIAs are often completed late, inaccurately
and merely to provide the appearance of monitoring the increased burden and often do not appear to genuinely
influence policy decisions. This is disconcerting as RIAs are designed to help policy makers think through the
consequences of proposals, improve the quality of advice to Ministers and encourage informed debate.”11

22. The Executive stated that—

“Having committed to a programme of action to improve regulation, and of actively engaging with our
stakeholders, our main tool will continue to be to ensure good quality Regulatory Impact
Assessments accompany and inform regulatory proposals. This will involve dialogue and
engagement at an early stage in new proposals, gathering evidence to illustrate the need for any
particular action through an RIA, considering carefully any alternatives to regulations and ensuring
business understands the reasons for any action we eventually take.”12
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23. The Committee was patrticularly interested in evidence from the FSA where it was felt there was inconsistency
in Government departments as to when the RIA process should begin. Martin Reid of the FSA stated that—

“Some departments are good at initiating early consultation exercises, which are linked not
necessarily to the production of a statutory instrument but to the development of a proposal. It is
entirely feasible to start developing the RIA at that stage and departments should be encouraged to
take that approach, so that they gather as much information as possible at the earliest stage.”13

24. The Committee recommends that—

. the Parliament and its Committees should have a role in scrutinising any RIA, given that the
Executive sees the RIA as its main tool in improving regulation.

. any Parliamentary scrutiny should consider whether an RIA has been produced in adequate time to
inform policy choices.

25. The Committee felt that, given their importance to those affected by regulations and the opportunity they offer
to properly formulate regulation, there should be a presumption in favour of producing an RIA. The Committee
noted that the Executive is confident that an RIA is produced for every regulation that has an impact on business,
but the Committee also has concerns in relation to the impact of a regulation on the wider community. During
evidence taking the Minister set out herconcerns that lengthy reports setting out why an RIA has not been
undertaken may not be particularly useful.

26. The Committee appreciates the Minister’s concerns but believes strongly that there should be a short
statement from the responsible Minister in relation to any instrument which does not have an
accompanying RIA. The Committee recommends that this explanation should be a statutory requirement.

27. The Committee also recommends that impact assessments should be extended to cover the impact of
aregulation on the wider community.

Consultation

28. The Committee noted the Law Society of Scotland’s suggestion that it might be appropriate to have a
provision in a parent act requiring consultation, and specifying how wide that consultation should be, where
powers to make subordinate legislation contained in the Act are used.

29. The Committee has already pursued this issue throughout its scrutiny of bills this session and in particular has
asserted that there should be a statutory requirement to consult where a power is wide, and particularly where it
amends a provision on the face of a bill. It is in this respect that the Committee will continue to make
recommendations that aim to improve the quality of regulation in Scotland in forthcoming years.

30. The Committee recognised and welcomed the Minister's commitment to consultation. The Committee was
particularly interested in the Minister's aim to reach out “to people who do not traditionally get engaged in a public
conversation about policies that affect them”14 as it considered that this is particularly important for improving the
transparency of highly technical areas which nevertheless have a wide impact.

31. The Voluntary Sector Compact, which is an agreement between the Executive and the voluntary sector on the
principles for working in partnership does not currently cover subordinate legislation, although it covers other
legislative proposals, and the Committee considers that this needs further consideration. SCVO stated in its
written submission that it is “often the case that material of considerable importance/interest to the sector is only
seen after it has been brought into effect.”1>

32. The FSB also stated that “As much of the regulation affecting Scottish businesses appears in subordinate
legislation, there ought to be more consultation on proposals for subordinate legislation so that it does not “slip by”
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unnoticed.”16

33. The Committee agrees with the Law Society’s view that there should be a general requirement to consult on
any legislative proposals involving more substantive and far-reaching reforms.

34. The Committee considers that whilst a statutory requirement to consult on all subordinate legislation may not
be workable, there should be a general presumption by the Executive that it should be undertaken.

35. The Committee therefore recommends that there should be a statutory requirement for the Executive
to explain, when consultation has not been carried out in relation to any statutory instrument, the reasons
why it has not been undertaken.

36. Dave Gorman outlined different methods SEPA had used in trying to obtain views, such as using focus groups
where an exchange of letters was not considered sufficient!’. The need for different approaches was also
highlighted by Sandy McDougall of the FSA who considered that consultation should form part of everyday
business. The FSA also drew a distinction between formal consultation on a topic and more informal means of
consultation with interested parties8.

37. Dave Gorman pointed out in evidence that consultation requirements in relation to the development of
environmental legislation are driven by the Aarhus Convention, which is the European Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in Environmental Matters. The
Convention adopts a rights-based approach and requires parties to guarantee rights of access to information,
public participation in decision-making and access to justice in environmental matters. In its written submission to
the Committee SEPA stated that “It may be worth considering whether the spirit of the Aarhus Convention
requirements should usefully be extended to other areas.”19

38. The Committee noted a couple of specific points in relation to consultation that it wished to draw to the
Executive’s attention. Firstly, the FSB felt that there should be more co-ordination between the departments of the
Scottish Executive to ensure that the relevant stakeholders are able to respond effectively. The FSB considered
that there was a lack of co-ordination between Executive departments and “little discussion between departments
as to whether or not they will be targeting the same stakeholder group at the same time."20

39. Secondly, the Committee noted and supported SEPA'’s suggestion that consultations should be logged onto
the websites of the regulators in addition to the Executive’s website and that a summary of the general principles
ought to be provided.21

40. The Committee recommends that—

. all of these issues should be addressed within the Executive’s review of consultation processes
currently being undertaken.

. the Executive should inform the Committee of the findings from this review on issues associated
with the policy development of subordinate legislation, including mechanisms for co-ordination
across the Executive.

Understanding and accessibility of regulation
Plain language

41. The Committee in its regular scrutiny of statutory instruments and bills examines whether the language used is
as clear and accurate as possible, not only from the point of view of interpretation by the courts but also in order
that any regulation may be as accessible as possible to the people it affects. The Committee regularly encounters
drafting which could be clearer and reports in these terms to the lead Committee and the Parliament.
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