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CYNULLIAD CENEDLAETHOL CYMRU: Y PWYLLGOR SAFONAU YMDDYGIAD

ADRODDIAD 01-2004 - Cyflwynwyd i Gynulliad Cenedlaethol Cymru
ar 20 Hydref 2004 yn unol G Rheol Sefydlog 16.7

CWYN YN ERBYN EDWINA HART AC
Diben a Chwmpas yr Adroddiad

1. Dyma adroddiad i'r Cynulliad gan y Pwyllgor Safonau Ymddygiad o dan Reol
Sefydlog 16.7 am gwyn y bu'n ei hystyried yn erbyn Edwina Hart AC. Gwnaed y
gwyn gan Mr Charles Willie a honnai fod Mrs Hart wedi torri:

i. Cod Safonau Aelodau'r Cynulliad, a fabwysiadwyd gan y Cynulliad ar 18
Mai 1999; a

ii. y Protocol ar gyfer y Cysylltiadau Rhwng Aelodau'r Cynulliad a Staff y
Cynulliad a gymeradwywyd gan y Cynulliad ar 19 Mai 2000.

Cylch Gorchwyl y Pwyligor Safonau Ymddygiad
2. Mae Rheol Sefydlog 16.1 (ii) yn darparu bod y Pwyllgor Safonau Ymddygiad yn:

ymchwilio i unrhyw gwyn a gyfeirir ato gan y Llywydd, adrodd ar y gwyn
honno ac, os bydd yn briodol, argymell y camau y dylid eu cymryd mewn
perthynas a'r gwyn fod Aelod heb gydymffurfio ag unrhyw benderfyniad gan
y Cynulliad ynglyn @ safonau ymddygiad yr Aelodau, neu'r canllawiau i'r
Gweinidogion y bydd y Cynulliad wedi'u cymeradwyo yn unol G Rheol
Sefydlog 2.7 (Cod y Gweinidogion), neur Cod Ymddygiad o dan Reol
Sefydlog 18.14;

3. Ceir detholiad o'r Rheolau Sefydlog, sy'n disgrifio cylch gwaith y Pwyllgor yn
llawn, yn Atodiad C. Ceir rhestr o aelodau presennol y Pwyllgor yn Atodiad B.

Y Gwyn

4. Gwnaedy gwyn i Llywydd ar 21 lonawr 2004 a deliwyd a hi yn unol a'r
weithdrefn a gymeradwywyd gan y Pwyllgor Safonau ar 6 Gorffennaf 2000 ar 6l
ymgynghori a holl Aelodau'r Cynulliad. Cyfeiriwyd y gwyn at y Pwyllgor gan y
Llywydd, a oedd yn gweithredu ar gyngor y Cynghorydd Annibynnol ar Safonau,
Mr Richard Penn. Penderfynodd Mr Penn wedi hynny dynnu'n 6l o'r ymchwiliad
i'r gwyn oherwydd y teimlad y gallai fod yna wrthdaro buddiannau ac
ailgychwynnwyd ystyried y gwyn.

5. Penodwyd Mr Tom Frawley, Ombwdsmon Gogledd Iwerddon, gan y Cynulliad i
fod yn Gynghorydd Annibynnol mewn perthynas a'r gwyn hon ar 9 Mawrth 2004.
Dywedodd y Cynghorydd Annibynnol wrth y Llywydd ei fod yn fodlon bod y gwyn
yn bodloni'r meini prawf ar gyfer ei chyfeirio i't Pwyllgor. Gan weithredu ar
gyngor Mr Fawley, rhoddodd y Llywydd y gwyn ger bron y Pwyllgor iddynt
ymchwilio iddi. Yn ogystal, gofynnodd i'r Cynghorydd Annibynnol gynnal
ymchwiliad ffurfiol i gasglu ffeithiau'r achos ar gyfer y Pwyllgor.

6. Ceir manylion cyhuddiadau Mr Willie yn adroddiad Mr Frawley i'r Pwyllgor
Safonau yn Atodiad A.
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Crynodeb o Ymchwiliad y Pwyligor

7.

Cyflwynodd y Cynghorydd Annibynnol ei adroddiad i'r Pwyllgor ar 28 Medi 2004.
Anfonwyd copi 0'i adroddiad at Mrs Hart ac at Aelodau'r Pwyllgor. Cyfarfu'r
Pwyllgor ar 7 Hydref 2004 i ystyried y gwyn. Cyfarfu'r Pwyllgor yn breifat, yn
unol a Rheol Sefydlog 16.5. Cyflwynodd Mrs Hart ei sylwadau'n ysgrifenedig
ond dewisodd beidio ag arfer ei hawl i gyflwyno sylwadau llafar i't Pwyllgor.

Casgliad y Pwyligor

8.

10.

11.

Nododd y Pwyllgor adroddiad y Cynghorydd Annibynnol a'r sylwadau a wnaed
gan Mrs Hart. Aeth y Pwyllgor ati i ystyried y ddau achos posibl o dorrir Cod
Safonau a oedd yn sail i gwyn Mr Willie. Ymwnelai'r rhain a'r honiad bod Mrs Hart
wedi torri:

i Cod Safonau Aelodau'r Cynulliad, a fabwysiadwyd gan y Cynulliad ar 18
Mai 1999; a

ii. y Protocol ar gyfer y Cysylltiadau Rhwng Aelodau'r Cynulliad a Staff y
Cynulliad a gymeradwywyd gan y Cynulliad ar 19 Mai 2000.

Yn ogystal, barn Mr Frawley oedd ei fod yn fodlon mai Cod y Gweinidogion oedd
y ddogfen ganolog berthnasol a ddylai fod yn sail i’r Pwyllgor wrth iddi ystyried
y gwyn ac y cai'r Pwyllgor ymchwilio i'r materion a honwyd yng nghwyn Mr
Willie. Yng ngoleuni hynny, bu'r Pwyllgor yn ystyried hefyd a oedd Mrs Hart wedi
torri Cod y Gweinidogion.

Wedi ystyried adroddiad Mr Frawley ac wedi nodi ei gasgliadau, daeth y
Pwyllgor i'r casgliad nad oedd y dystiolaeth y gwnaeth Mr Frawley ei hystyried
a'i rhoi iddynt yn cefnogi'r cwynion a wnaed gan Mr Willie yn erbyn Mrs Hart.

Penderfynodd y Pwyllgor yn unfrydol i wrthod pob agwedd ar y gwyn yn
erbyn Mrs Hart.

Anhysbysrwydd

12.

13.

14.

Bwriedir i'r weithdrefn gwyno fod mor ddienw a phosib er mwyn amddiffyn
pawb sy'n cymryd rhan ynddi. Mae'r Pwyllgor wrthi'n ystyried i ba raddau y dylid
dal at hyn ond o dan y trefniadau presennol, pan gaiff cwyn ei gwrthod, gellir
tynnu enwau o adroddiad y Pwyllgor.

Yn yr achos hwn, mae'r Pwyllgor wedi penderfynu y dylai'r adroddiad fod yn
rhannol ddi-enw, er mwyn amddiffyn tystion a phobl eraill sydd wedi'u henwi
wrth basio yn adroddiad Mr Frawley. Am yr un rheswm, mae'r Pwyllgor wedi
penderfynu hefyd beidio a chyhoeddi nodiadau'r cyfweliadau a'r atodiadau eraill
y cyfeirir atynt yn adroddiad Mr Frawley.

Fodd bynnag, daeth y Pwyllgor i'r casgliad, o ystyried amgylchiadau arbennig yr
achos hwn a oedd wedi ennyn cryn gyhoeddusrwydd, a lle roedd yr achwynydd
ei hun wedi cyhoeddi ei gwyn, byddai'n decach cyhoeddi enwau'r achwynydd a'r
Aelod sy'n destun y gwyn gyda chanfyddiadau'r Pwyllgor.
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Materion Eraill

Sylw'r Cyfryngau

15. Dywedodd Mr Frawley ei fod yn poeni'n arbennig am y graddau y bu'r materion a
oedd ynghlwm wrth y gwyn yn destun sylw a sylwebaeth helaeth a manwl y
cyfryngau. Mynegodd y farn na fyddai ond yn gyson ag egwyddorion cyfiawnder
naturiol i'r materion dan sylw gael eu rhoi ger bron y Pwyllgor Safonau iddynt eu
hystyried yn gyfrinachol. Mae'r pryderon hyn wedi'u rhestru'n llawn yn adran 13
adroddiad Mr Frawley ac mae, yn eu sgil, yn argymell:

y dylai'r Pwyllgor ystyried a ddylai ymestyn ei weithdrefnau presennol iddo
allu ystyried goblygiadau materion fel torri cyfrinachedd sy'n arwain at sylw
eang gan y cyfryngau cyn gofyn i Gynghorydd Annibynnol fwrw ymlaen a
chynnal ymchwiliad manwl i gwyn.

16. Mae'r Pwyllgor wedi derbyn yr argymhelliad hwn a bydd yn ei ystyried yn
llawnach fel rhan o'i adolygiad cyfredol o'r weithdrefn ar gyfer delio a chwynion

yn erbyn Aelodau'r Cynulliad.

Mr Tom Frawley

17. Carai'r Pwyllgor roi ar gof a chadw eu diolch i Mr Tom Frawley am gytuno i fod
yn Gynghorydd Annibynnol ym mater y gwyn hon, am y ffordd eithriadol o
drylwyr ac effeithiol y cynhaliodd yr ymchwiliad ac am adroddiad mor eglur.

Y PWYLLGOR SAFONAU YMDDYGIAD
20 Hydref 2004
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ANNEX A
Reference C036-04

Report to the Committee on Standards of Conduct of the National
Assembly of Wales by the Independent Adviser on Standards following
his investigation of the potential complaint by Mr Charles Willie, in
respect of Edwina Hart AM
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REPORT

TO THE COMMITTEE ON STANDARDS OF
CONDUCT

OF

THE NATIONAL ASSEMBLY FOR WALES

WITH REGARD TO A COMPLAINT
FROM
Mr CHARLES WILLIE

AGAINST

MRS EDWINA HART MBE AM

September 2004

Introduction
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1. This report is in respect of a complaint submitted by Mr Charles Willie, a
former member of the Assembly staff. The complaint relates to the conduct
and actions of Mrs Edwina Hart AM. During the period covered by the
complaint Mrs Hart served as Chair of Committee on Equality of Opportunity
of the Assembly and concurrently had Ministerial responsibility for the area of
work in which Mr Willie was employed.

The form of words used by Mr Willie in making his complaint is as follows:

“The documentary evidence presented shows a planned and concerted
effort to remove me from my position as the Equality Adviser to the
Assembly as Head of the Equality Policy Unit. It is my contention that
although originally initiated by Mr B, this agenda to remove me was
taken fully on board by Edwina Hart, and through bullying, harassment
and an abuse of her power instructed and collaborated with senior civil
servants to achieve this end.”

Within the above statement of complaint and in the remainder of this report |
have decided to refer anonymously to individuals who have been referred to
but who I did not interview. Those who I did interview are aware of the
contents of the notes in respect of their conversations with me and have had
the opportunity to comment on the contents of those notes which are included
as appendices to this Report.

Background

2. On 21 January 2004 Mr Willie submitted an e-mail addressed to the Chair of
the Standards Committee. In his e-mail Mr Willie alleged that there had been a
breach of the Code of Standards for Members of the Assembly and also a
breach of the Protocol for Relationships between Assembly Members and
Assembly Staff. Specifically in his complaint he alleged that the actions and
behaviour of Mrs Hart AM were a breach of Point 2 of the Principles in
Practice of the Code of Standards for Members of the Assembly which states
that “members shall at all times conduct themselves in a manner which will
tend to maintain and strengthen the public’s trust and confidence in the
integrity of the Assembly and refrain from any action which would bring the
Assembly or its members generally into disrepute. Members shall not ask any
civil servant to act in any way which would compromise the impartiality of the
civil service or conflict with the Civil Service Code.” ( The sentence in italics
is how Mr Willie presented it in his e-mail to the Chair of the Standards
Committee.)

3. Mr Willie further alleged that Mrs Hart had breached Paragraph 2.1 of
Principles Section of the Protocol for Relationships between Assembly
Members and Assembly Staff which states “relationships between Assembly
Members and Assembly Staff shall be professional and based on mutual
respect.”

4. Mr Willie, in support of his complaint, submitted a chronology of events

dating from December 1998 to November 2002. The chronology was
amplified through a précis of notes, e-mails and correspondence. A Table

2
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format in which this information was presented also contained a personal
commentary on those events which detailed Mr Willie’s perception of how the
information supported his allegations. In addition, appended to the chronology
in the Table was a narrative which Mr Willie explains in his e-mail is “a
transcript of evidence in the Western Mail article of 13 January”. This
transcript builds on the commentary and conveys a perspective on the events

which Mr Willie contends led to him being made redundant.

Preliminary Investigation

5. Having conducted a Preliminary Investigation of the matters alleged and the
documents submitted in support of the allegations I advised the Presiding
Officer I considered that the potential complaint satisfied the levels of
preliminary tests that are set out in Stage 4 (1) of the Procedure for dealing
with Complaints against Assembly Members.

I also advised the Presiding Officer that I considered that the potential
complaint was within the Committee’s jurisdiction.

I further advised the Presiding Officer I considered that the information
submitted within and in support of the potential complaint suggested a
possible breach of Point 2 of the Principles in Practice of the Code of
Standards for Members of the Assembly (18 May 1999). The information also
suggested a possible breach of Point 2.1.of the Protocol of Relationships
between Assembly Members and Assembly Staff.

While Mr Willie had not tied his complaint to a breach of the Ministerial
Code, the information he has submitted clearly identified Mrs Hart AM in her
Ministerial role. I advised the Presiding Officer that 1 considered the
information suggested that a possible alleged breach of Paragraph 5.1 of the
Ministerial Code may also have taken place.

6. Finally I advised the Presiding Officer that, having given careful consideration
to the complaint and having tested it against the relevant Protocols, Codes and
Procedures, I was satisfied that all tests detailed in the Complaint Procedure
for dealing with Complaints against Assembly Members had been met and
that therefore the complaint met the criteria for referral to the Committee on
Standards of Conduct.

Jurisdictional Matters

7. I have referred above, in paragraph 5, to the fact that I identified the
Ministerial Code as being relevant. In light of all the information now
available to me, I am satisfied that the Ministerial Code is the relevant central
document on which to base the Committee’s consideration of the complaint.

I have formed this opinion because I am now satisfied that the actions
complained of were actions of the Minister that arose whilst fulfilling her role
as a Minister and, furthermore, could not have arisen had Mrs Hart not been a
Minister. It is therefore also appropriate to consider the actions against a
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context that the role and responsibilities of a Minister differ significantly from
the responsibilities attaching to those of a Member of the Assembly.

The provisions set down by the Committee for the investigation of complaints
against Members makes clear that alleged breaches of the Ministerial Code are
within the remit of the Committee. Accordingly I am satisfied that the matters
alleged in Mr Willie’s complaint can be examined by the Committee.

Investigation

8.1

My approach to this investigation was to study carefully a range of
documentation which had been submitted by the complainant in support of his
complaint and from that review to identify a number of people who I believed
could help me gain a more complete understanding of the different elements
that made up the complaint and also help me understand the context within
which the events unfolded.

I met and interviewed:

Mr. Charles Willie, the complainant.

Mrs. Edwina Hart MBE AM, the Minister.
Mr [U], a senior civil servant.

Mr [V], Director of Group including EPU from September 1999 to September
2000

Mr [W], Head of Division including EPU to October 2001
Mr [X], Clerk to the Committee on Equality of Opportunity in April 2000

Mr [Y], former Director of the Personnel Management and Business Services
Group

I spoke by telephone with Mr [Z], former Senior Director.
Summary notes of those interviews are appended to this report as are

transcripts of the notes of the meetings identified by Mr Willie as central in
supporting his complaint.

[The Committee has decided that the report should be partially anonymised, to protect the
position of witnesses and other persons mentioned incidentally in Mr Frawley’s report. For
the same reason, the Committee has also decided not to publish the notes of interviews and
the other annexes referred to above.]

I also examined other papers and information which I requested, by way of
background, from the Permanent Secretary. This information included:

e Mr Willie’s employment history with the Assembly

e The National Assembly Organisation Chart dated 2.5.03, PEP Division
2000/01 and 2001/02

e Details of the job description, person specification and duties in respect of
the Project Leader post
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e Mr Willie’s Annual Appraisal reports (98/99,99/00,00/01)
e Details of the spread of Appraisal markings 98/99 and 99/00

Mr Willie in his supporting papers and in his evidence to me drew my
attention to the fact that he had been assessed consistently at Box B in his
Annual Appraisal which was described as “performance significantly above
normal requirements of the grade.” I specifically requested details of the
distribution of Box Markings within the then Appraisal System for Grade 7
officers. The Appraisal System has since been discontinued and figures
detailing the spread of Box markings are not available after the 1999/00 year.
In the year 1999/00 the details show that some 67% of staff in Mr Willie’s
grade band were assessed as Box B or higher.

I requested and received a description of Mr Willie’s career history for the
period he worked at the Assembly. My interest in obtaining this information
was to enable me to have an understanding of the background to the papers
which Mr Willie had submitted in support of his complaint to the Committee
against Minister Hart.

I was informed that Mr Willie had commenced employment with the Welsh
Office (this was prior to the Assembly coming into formal existence) in
December 1998. He had been appointed on a two year fixed term to the post of
Grade 7 Race Equality Project Leader. His initial role was to develop and
implement Welsh Office and National Assembly for Wales policies and
strategies on Race. His role was also to act as a liaison between ethnic
minority communities in Wales and the Assembly; to provide advice and
guidance both internally and externally on the development of race policies; to
undertake research and analysis of race issues in the public sector and to
improve monitoring of race issues.

When the Assembly came into being, the Equality Policy Unit (EPU), the unit
in which Mr Willie worked, was one of three units which, together, made up
the Public Administration, Equality and Public Appointments Division (PEP
Division). Mr Willie at this point reported to the then Head of Division, Mr
[W]. Within the first 12 months, Mr Willie’s role evolved and expanded from
Race Equality Project Leader to Head of Equality Policy Unit (EPU).
Amongst a range of responsibilities for example, Mr Willie was asked to
initiate a programme of ‘benchmarking’ to determine how to effectively
mainstream equality into all aspects of policy development within the
Assembly; he also reported on the progress of the Assembly Action Plan on
Equality of Opportunity; and he facilitated the Assembly’s response to the
Immigration and Asylum Bill. As Head of EPU, Mr Willie had line
management responsibility for eight Higher Executive Officers plus a number
of support staff covering the three main equality areas (race, gender and
disability) together with Human Rights, Equality Training and Equality
Audits.

In October 2001, the Head of PEP Division (Mr [W]) moved to another post in
the Assembly and, to reflect the additional responsibility created by not having
a Head of Division, Mr Willie was awarded a 5% increase in his salary. This
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increase was paid in the form of a Responsibility Allowance. At around this
time, it was decided to restructure the Equality Policy Unit in order to
establish a stand alone unit that would be headed by a Grade 5 Director, this
post was to be filled by an open recruitment process. It was decided until such
time as the new appointment was made, the Director of Personnel
Management and Business Services Group, (Mr [Y], to whom Mr Harper
reported before his transfer) would take responsibility for the EPU. Mr Willie
continued to receive a Responsibility Allowance.

The recruitment exercise to fill the new Grade 5 post began in May 2002. In
July 2002, an additional Grade 7 post was created within the EPU and it was
decided that, as Mr Willie would temporarily assume line management
responsibility for an officer who was the same substantive grade as himself, he
would be temporarily promoted to Grade 6 to recognise this additional
responsibility. Accordingly, Mr Willie’s Responsibility Allowance was
increased to 10% to reflect his acting Grade 6 status. This continued until the
appointment process was completed and the new Grade 5 took up post in
February 2003.

I was also informed that Mr Willie had been a candidate for the Grade 5 post
but had been unsuccessful. He was offered the opportunity to continue to work
within the EPU at his substantive grade in a post which carried responsibility
for race matters amongst a range of other responsibilities. His reporting line
would have reverted from the Director of Personnel Management and
Business Division to the Head of the Equality Policy Unit. It was recognised
that the Grade 7 post offered to Mr Willie, though it had similarities to his
former role, was clearly not the same and for that reason he was invited to
consider whether he wished to work within the proposed arrangements. In the
event he declined the post and was made redundant in February 2003.
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Commentary and Conclusions

Key Papers identified by Mr Willie

9.

The first paper to which Mr Willie referred me was the note of a meeting on
17 January 2000, between Mr [U] and Mr [Y], where reference is made to the
Minister “pressing” to have Mr Willie moved to the Partnership Council of
Wales. Mr Willie was not present at the meeting. Both Mr [U] and Mr [Y]
have explained that the note was not an agreed formal record but was intended
simply as an aide-memoire for each of them. It did not therefore represent a
precisely worded formal record.

In providing their evidence Mr [U], the Minister, and Mr [Y] rejected the
interpretation which Mr Willie puts on the note. Their consistent evidence is
that the Partnership Council was a particularly important body for the
Government, which was not making the impact that had been hoped for in
respect of the Equality Agenda and it was believed that Mr Willie had a skill
set that could have made a particular contribution to addressing this situation.
The proposal of a transfer was never put to Mr Willie as Mr [Y] concluded
that Mr Willie would not have been interested in a transfer to the Partnership
Council because it would have involved him leaving the Assembly.

Mr [U], Mr [Y] and the Minister were uniform in the view that it was not
inappropriate for a Minister to suggest a secondment as there was a
commitment by the Assembly to facilitate inward and outward movement of
staff particularly involving bodies and persons with an ethnic minority
background in order that the Assembly could experience cultural diversity and
staff could have the opportunity to work outside the Assembly. It was
considered equally important that people from outside the Assembly would
have the opportunity to bring their experience and expertise into the
Assembly.

Mr [U] and Mr [Y] were both clear in their evidence that it would be improper
for a Minister to press for an outcome in a staff matter against the Senior Civil
Service Manager’s judgement and/or to the point where a member of staff was
compelled to transfer to a post irrespective of their views on the proposal.
They were equally clear that Mrs Hart did not attempt to exercise any such
pressure in respect of Mr Willie.

In the event, Mr [Y] decided not to pursue the issue of a possible transfer with
Mr Willie and it was never even discussed with him. Mr Willie only became
aware of the matter when he received the copy note of the meeting after his
Data Protection Act request in February 2003.

| am satisfied that Mr Willie has misunderstood the meaning of the
note and that it does not evidence improper conduct by Mrs Hart;
indeed as the relevant Minister she had a responsibility to make
known her concerns about the rate of progress in an aspect of the
work of the Partnership Council where she had a particular
interest and express views on a possible solution. Mrs Hart and
Mr [Y] clearly believed Mr Willie had a skill set that would enable

7
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him to address the problems being experienced by the
Partnership Council in the Equality aspect of its work. Again
consistent with achieving both an outward and inward movement
of staff between the Assembly and the wider public Service it was
not inappropriate for her to suggest a possible inward secondee.
There is no evidence that she pressed any of the staffing issues to
a point which could be said to have challenged the judgement of
Mr [U] or Mr [Y]. Indeed, importantly, when the line manager with
responsibility, Mr [Y], on reflection decided that Mr Willie would
not be interested in the proposal it was not even put to him.

The second note on which Mr Willie based his complaint was a record of a
meeting held on 6 March 2002, between Mr [U] and Mr [Y]. Mr Willie
indicated he only became aware of the content of the note following an
application he made under the Data Protection legislation in February 2003.
When I sought Mr [U]’s view on the content of the note he again reminded me
it was not a minute that had been formally approved but an “aide memoir™; a
means by which he stayed in touch with the whole range of his
responsibilities.

Mr Willie clearly interprets the term “the EPU problem” in this note as
referring to him and the suggestion of the transfer of a member of his staff to
the Minister’s office as part of a strategy to sideline him.

The evidence presented to me by the Minister and Senior Civil Servants sets
out an entirely different perspective. In their evidence to me both the Minister
and Mr [U] indicated that they had judged that the work of the EPU in support
of the Assembly would be more effectively facilitated by the interim transfer
of a member of the EPU staff to the Minister’s office. This proposal, the
Minister believed, would allow the EPU to stay closely involved with the
work programme within Minister’s Office and also, importantly, enable the
Minister to stay in close touch with the work of the EPU. Mr [U] was aware
of the proposal and was fully persuaded that the proposal “made sound
business sense”. Equally he was of the view that it would be inappropriate for
Mr Willie, as head of the Unit, to move to the Minister’s Office. Mr [Y]’s
evidence also makes clear that he judged it appropriate to assign to the post an
officer of a more junior grade than Mr Willie.

I am satisfied from the evidence I have considered that Mr Willie has
misunderstood the wording of the note. The Minister’s Private Office is
the nerve centre of a Department. In the context of a Devolved
Administration it is typically staffed at a relatively junior level and is a
small office somewhat detached from Departmental line management.
There were difficulties in respect of the timeliness of communication both
between the EPU and the Minister’s Office and vice versa which had been
identified by the Minister and Mr [U]. In my opinion the solution devised
was a reasonable managerial response to that problem. I have seen no
evidence which could be construed as indicating an ‘abuse of power’ by
the Minister in this matter, indeed the Minister pointed out to me that
there is some uncertainty as to whether the proposal was initiated by
herself or by Mr [U].
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Other Issues raised by Mr Willie

11. In his evidence to me Mr Willie also expressed his clearly held belief that he
had been sidelined from giving advice and was effectively disregarded by the
Minister. He cited in particular:

e A hostile attitude towards him adopted by the Minister at a meeting in
April 2000 to discuss the business of the Committee on Equality of
Opportunity,

e Meetings with his Line Managers, including Mr [U], between August and
September 2000 at which he complained about the Minister’s attitude
towards him and in which he believed they indicated they shared his views
about the Minister’s managerial style and in particular her attitude to staff,

e an attempt by the Minister to have him excluded from membership of the
McKenzie Implementation Working Group,

e the Minister’s nomination of a colleague of Mr Willie to attend a meeting
with the Audit Commission,

o the fact that he rarely had meetings with Minister Hart and that this was in
sharp contrast to his experience of her predecessor.

Meeting in April 2000

11.1  The meeting in April 2000 was attended by Mr [X], the then Clerk to the

Committee on Equality of Opportunity. In his evidence to me Mr [X] recalled
that the Minister had adopted a robust approach at the meeting in which she
was testing the advice and opinions being put to her by both Mr Willie and
himself. Mr [X] was clear that her approach, whilst challenging, had not been
in a manner that could have been construed as harassment. Further, his
evidence indicated that the approach adopted by the Minister was not unique
to Mr Willie as he had witnessed the same approach adopted by Mrs Hart to
other colleagues. He recognised however that it did differ from the style and
approach of her predecessor as Chair of the Committee.

I would conclude from the evidence I have considered that Mr Willie is
accurate in his description of a robust approach being adopted by the
Minister in the meeting but the evidence indicates that the approach was
not unique to him nor was it perceived in the same negative light by his
colleague whose views and advice were also being challenged by Minister
Hart.

Meetings Between August and September 2000

11.2

In his evidence Mr Willie was clear that he had a number of conversations
with his Line Manager and senior colleagues in which he raised his concerns.
Indeed the record shows that he subsequently sought and was granted a
meeting with the First Minister. However, none of those interviewed recalled

9
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in particular the meetings in August/September 2000 cited by Mr Willie. It
would appear that there are no written records of those meetings. The general
consensus expressed in the evidence was that the period in question was one
of change with all staff having to adapt to the style and ways of working of a
new Minister. Minister Hart was perceived as having a robust, direct and
assertive style which differed from her predecessor but everyone I spoke to
accepted that the reality was that civil servants had to adjust to the style
presented by the

Minister to whom they were required to report.

None of those providing evidence to me, other than Mr Willie, presented
any specific personal criticisms about Minister Hart’s approach however
they indicated they could appreciate that others, particularly those who
did not have a Senior Civil Service background, could have perceived the
Minister’s style in a more negative view. Mr Willie clearly took such a
view.

The McKenzie Working Group

11.3

Mr Willie submitted a copy of a note of a telephone conversation of the 5
April 2001 between Mr [U] and Mr [Y] which reflects that the Minister was of
the view that Mr Willie should not serve on the Working Group. The Working
Group was charged with implementing a report prepared by Mr McKenzie
which had presented a short, medium and long-term strategy for change across
the whole spectrum of equality issues in the Assembly. Mr Willie also
provided a copy of a paper which showed his name deleted by the Minister
from the list of Proposed Membership of the Working Group. The
documentary evidence records that Mr [Y] had differed from Mr Willie and
his immediate Line Manager in his perspective in respect of the membership
of the Working Group. He considered the Group’s membership should be on a
more operational basis. He had therefore revised the proposal, listing Mr
Willie with a number of others who he believed should be considered;
included in this revised list were some Heads of Divisions. The amendments
made by the Minister removed four names (including that of Mr Willie) and
substituted two, including that of Mr Willie’s immediate Line Manager.

In her evidence to me the Minister explained her actions. She regarded Mr
McKenzie as “an additional resource” for the Assembly. She considered the
EPU to be under pressure and that Mr Willie should concentrate his effort on
the challenging agenda faced by the Unit. In the event following further
discussion it was decided to include Mr Willie in the membership of what
came to be known as the McKenzie Working Group.

In my reading of the papers and considering the evidence it is clear there was
uncertainty about the appropriate membership of the McKenzie Group
because of a lack of clarity as to what the exact focus of the Group should be.
In my experience that is not an uncommon situation where a Report is of
strategic importance. In an area where the Minister had particular
responsibility it was wholly appropriate for her to be involved in the
determination of the final membership. In the event Mr Willie did serve on the
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Group and it is therefore clear that the Minister’s contention that she was
contributing to the discussion around the final membership of the Group is not
unreasonable. Given that a particular strand of the Group’s work was to deal
with Racial issues I can understand why Mr Willie should consider he had a
contribution to make, however he had responsibilities for the full range of the
EPU work and it was equally appropriate for the Minister to express a view
based on her concerns

around that wider context.

I conclude therefore that this incident does not evidence a sidelining of
Mr Willie by the Minister because she agreed, following discussion with
senior officials, to his inclusion in the Working Group.

Nomination to meet the Audit Commission

11.4

Mr. Willie provided a copy paper which showed that the Minister had
substituted a colleague as the Assembly nominee for a meeting with the Audit
Commission in relation to Equality matters. Mr Willie acknowledged that
ultimately it was for the Minister to determine who should represent the
Assembly at the meeting but he considered that as the EPU dealt with issues of
Equality it would have been appropriate for him, as head of the Unit, to attend
the meeting.

In her evidence to me, as set out in the relevant Appendix, the Minister set out
the reasons for her choice of nominee. The Minister said she had nominated
the particular officer precisely because that individual was leaving the
Assembly to work in Local Government. The Audit Commission she said had
a direct and specific role in Local Government and therefore the meeting could
offer a potential basis for an ongoing working relationship between Local
Government in Wales and the Audit Commission. The Minister said that she
had been satisfied that the officer nominated had a sufficient knowledge of the
Assembly’s Equality Agenda, policies and procedures to represent its position
at the meeting.

Again I can understand why Mr Willie should have seen himself as the
appropriate person to represent the Assembly at the meeting however I
consider that the Minister has offered a reasonable explanation for her
decision, having taken into account the wider organisational and strategic
issues.

In light of the evidence I have considered on this aspect of the complaint I
cannot conclude that the incident evidences a sidelining of Mr Willie by
the Minister as she was entitled to take account of wider and longer term
issues in reaching her decision.

Infrequent Meetings with Minister Hart

11.5

In presenting evidence to me Mr Willie stressed that there had been a marked
change in the extent to which he was called to meetings with Minister Hart
when compared with his experience of her predecessor, Minister Hutt. It was
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clear to me that Mr Willie felt strongly that in his role as head of the EPU he
ought to have been consulted by the Minister on a regular basis in respect of
the issues for which he had a responsibility.

It is clear from the evidence that I have considered that Mr Willie was not
consulted directly by Minister Hart neither was he invited to regularly attend
meetings with the Minister. The Minister in her evidence made clear that she
does not regularly engage in meetings with civil servants other than the senior
civil servant within whose area of responsibility the subject matter falls. She
expects the detail of civil service advice to be provided in writing through the
established “jacket system”. She told me that, in common with advice from
other civil servants, she had on occasions disagreed with the advice offered by
Mr Willie but considered it was her right and indeed her responsibility to
challenge advice offered to her. She emphasised to me that such differences
had not constituted serious dissatisfaction with Mr Willie’s advice or support.
She also accepted that she regularly met with sources of advice outside the
Assembly and in particular those bodies and their officials which the
Assembly had appointed as advisers to the Committee on Equality of
Opportunity. She recognised that her approach might well differ from
Ministerial colleagues but considered she was entitled to source advice in
whatever manner she judged appropriate. She also recognised that Mr Willie
may have interpreted her approach in a negative way particularly if it differed
substantially from that of her predecessor.

The evidence of other parties indicates that senior civil servants recognised the
Minister as having particular experience in, and a depth of knowledge of, the
detail of Equality issues. She had already developed a wide ranging network
of sources of advice outside the civil service and they did not consider it
unreasonable for her to seek comment or advice from those sources.

It is clear that Mrs Hart did not seek regular oral briefings from Mr
Willie. However, in my view, the critical issue at the heart of this element
of Mr Willie’s complaint is that a Minister should have in place
mechanisms through which timely, adequate and wide ranging advice will
be obtained. The approach taken has to be of the Minister’s choice and be
consistent with the Minister’s preferred method of working. It is
therefore for civil servants — not the Minister- to adjust should the
Minister’s

preferred approach differ from that of a predecessor.

I do not therefore accept that Minister’s Hart’s decisions on how she
obtained her advice was particular to Mr Willie or had as its objective the
exclusion of Mr Willie as a source of advice.

General Commentary

12.1

In conducting this investigation I have become conscious of the impact and
effect of the changes created by the dynamic of the developing relationships
between civil servants and elected Members within a new Devolved
Administration. This change is also evidenced by the evolving responsibilities
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of Ministers who used their authority to develop models and sources of advice.
Critical aspects in the development of Devolution are the extent to which
politicians become familiar with and ultimately address the challenges
presented by being in government. Civil servants must have the ability to
adapt to a changing and developing scenario which results from the politicians
gaining clarity and certainty about their role. I have sought to examine
carefully the allegations made by Mr Willie within the challenges presented by
that dynamic and changing context.

Having been recruited as a person with particular expertise in racial equality,
Mr Willie had clearly found it very satisfying to be professionally and
personally engaged in briefing Mrs Hart’s predecessor. However, due to the
fact that devolution was in its very early stages and therefore systems and
relationships were only evolving, Mr Willie had, as a Grade 7 officer, an
initial reach and level of direct involvement that would inevitably change as
the Assembly bedded down. His role then developed into that of the Head of
the EPU which gave him responsibility for a much wider range of issues than
race, including gender, sexual orientation and disability.

In my view a change of Minister brought three different factors into play.

Firstly, the new Minister had a background in and a knowledge of issues
within the broader Equality field detailed above which were not necessarily in
Mr Willie’s special area of expertise; she also had a developed network of
contacts across the Equality field.

Secondly, the Government was developing external sources of advice and
expertise; for example in respect of the Equality Agenda through the
designation of the Commission for Racial Equality, the Disability Rights
Commission and the Equality Commission as “permanent advisers” to the
Assembly’s Committee on Equality of Opportunity.

The third factor was a matter of style and approach; Minister Hart clearly did
not normally engage in briefing meetings with staff other than the relevant
Senior Civil Servant. She received much of her Civil Service advice by email
and written submission and having read it, would quickly query any aspect
with which she disagreed often using email to respond rather than the more
common ‘red box’ approach.

Therefore within the overall context I have described, and in particular the
increasing provision of advice from external bodies, I can appreciate that Mr
Willie, having been recruited as a specialist with a particular remit and
originally having been extensively engaged in direct briefing of his Minister,
may well have felt adversely affected by the changes in his personal role and
that of the Unit which he had come to head. However the reality was that it
fell to him, as with all his colleagues, to adapt to the circumstances which
evolved as the Assembly emerged from the initial post-Devolutionary period.

A point which must be recognised and accepted is that a Minister, as the

person having ultimate responsibility and accountability within a Department
for the formulation of policy, must be free to seek and receive information and
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advice from a range of parties only one, albeit an important one, of which will
be the Civil Service. The Minister has in turn the ultimate authority to accept
or reject the advice that is offered and decide the direction and content of
policy for which he or she is accountable.

Part of the background to Mr Willie’s complaint is that one of the external
parties to whom the Minister looked for advice and comment played a part in
the initiation of a complaint against him. The evidence that I have considered
demonstrates that Mr Willie was exonerated by the investigation that
followed. The Minister has explained why it was appropriate for her to
continue to accept advice from that body and I accept the Minister’s view on
the matter. However it is also understandable why Mr Willie might have had
real difficulty with a circumstance where his perception was that a party who
had initiated a complaint against him - from which he was exonerated from
any blame - could continue to have significant access to the Minister and, he
assumed, would influence her attitude towards him. I have not found any
evidence that that was in fact the case.

An element of the complaint and the related evidence in this case has been
about the perceived demeanour of the Minister. Paragraph 2.1 of the Principles
Section of the Protocol for Relationships between Assembly Members and
Assembly Staff which states “relationships between Assembly Members and
Assembly Staff shall be professional and based on mutual respect” is of
particular relevance in this context. I am satisfied that the principles are
pertinent to the position of Members whether acting as ordinary Members or
as Ministers.

It has been indicated by witnesses, and accepted by the Minister herself, that
she has a forthright and robust style and she accepts that she adopts a
challenging approach in her examination of advice offered to her by civil
servants and other advisers.

The Minister contended that her approach is in fact consistent with a
commitment to supporting an open and frank approach to politics; however
she also acknowledged that not everyone is comfortable with her style. I
believe that there is a responsibility on Ministers to be conscious of how their
demeanour can have an unsettling effect on staff and thus may actually inhibit
them from giving of their best. A Minister should also bear in mind an
important point made by Mr Willie in this case ie “that the line between
assertiveness and bullying is a very narrow one”. Where a Minister succeeds a
colleague with a markedly different style it is important, for the purposes of
founding the working relationships on mutual respect, that steps are taken to
ensure that information about their differing styles of working is shared with
staff who will be working to them and who will be providing advice and
briefings for their consideration.

Within the context of this particular complaint there is however an unusual
additional dimension. Mr Willie told me that in September 2000, after he felt
he had unsuccessfully raised his concerns with senior colleagues about what
he perceived as the Minister’s marginalisation of him, he, on his own
initiative, asked for a meeting with the First Minister and having been granted
a meeting he raised his concerns about Minister Hart with the First Minister.
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Mr Willie’s view is that his relationship with Minister Hart deteriorated
further following
his meeting with the First Minister.

I feel it is important that I indicate my concern that an official should feel it
appropriate, without offering any notice to his Line Manager or the Permanent
Secretary, to take a complaint about a Minister directly to the First Minister by
requesting a personal meeting with him. I have the greatest difficulty in
understanding how Mr Willie considered that such an approach to the situation
would actually bring about what he would have regarded as an improved
working relationship with the Minister. Indeed his action could well have been
perceived as a breach of his line management accountability and by seeking a
meeting he demonstrated a lack of understanding of the essential separation of
Ministers from staffing matters. Ironically it is such a breach of the Protocol
for Relationships between Assembly Members and staff which Mr Willie
specifically alleges in his complaint against Minister Hart.

In considering this aspect of the case I have nevertheless considered if there is
evidence that the Minister allowed the incident to affect her approach to Mr
Willie. Mr Willie told me he had been called to a meeting with the Minister as
a result of his complaint to the First Minister and been given a commitment
that he would have further meetings but these did not materialise.

Taking account of the fact that Mr Willie’s concerns about the Minister’s
approach predated the meeting with the First Minister, it clearly could not be
said that the incident initiated an inappropriate attitude by the Minister
towards Mr Willie. However the subsequent continuing lack of contact with
the Minister Mr Willie believes resulted in his continued marginalisation. This
view has to be set against the evidence that regular contact with officers of Mr
Willie’s grade was not the Minister’s preferred method of working. It is
unfortunate that this point was not made clear to Mr Willie.

I would also suggest Mr Willie’s action could have resulted in a total loss of
trust in him on the part of the Minister and a demand to the Permanent
Secretary that Mr Willie be immediately removed from her area of
responsibility within the Assembly.

The Minister told me that whilst she may well disagree with proposals or
advice offered to her, and reflect her disagreement in a robust manner, that
response did not constitute an expression of considered dissatisfaction on her
part with the person who had prepared the briefing or advice. Similarly, she
explained that in meeting with outside parties she may frequently hear
criticism of aspects of Government policy or the work of a particular branch
but, unless a specific considered complaint is made, she regards such comment
as simple expressions of disagreement - the stuff of day to day politics.

Whilst the Minister stated that she regarded the EPU as under significant
pressure in meeting its deadlines and its related policy contribution to the
work of the Assembly, she did not make nor had she made any specific
complaint about the work of EPU or Mr Willie in particular.

15



12.6

GWAHARDDIAD TAN 00.01am 20 HYDREF 2004

A different view was offered by Mr [U], Mr [Y] and Mr [W] who each
regarded the Minister as having expressed clear dissatisfaction with the quality
and timeliness of work produced by Mr Willie and the Unit for which he was
responsible.

I have had difficulty in seeking to reconcile these conflicting perspectives.
I read the evidence as indicating that there were indeed weaknesses in the
quality of service being provided by the EPU for which Mr Willie, as head
of the Unit, carried responsibility. I have also concluded, on balance, from
all the evidence I have considered that the Minister expressed her
dissatisfaction with the level of service and had an expectation that
management would take action to correct that position. I consider that as
the person carrying political accountability for the delivery of
Government Policy in the area she had a clear right to do so. I am also
satisfied from the evidence presented that the Minister did not exceed her
authority in the context of expressing her concerns and seeking an
improvement.

In presenting his evidence to me Mr Willie pointed out that during his some
three years employment in the Assembly he had consistently been assessed as
a Box B in his Annual Appraisals. This led him to believe that he had been
performing significantly above the requirements for his grade. This
understanding on his part led him to believe that any dissatisfaction about him
expressed by the Minister must have been generated by reasons other than the
quality of his work.

It is not part of my remit to review the management decisions affecting Mr
Willie’s employment however I considered it appropriate to make enquiries
about these matters as Mr Willie strongly expressed the view that the formal
record in his Appraisal Reports supported his perceptions of Minister Hart’s
actions.

In their evidence to me Mr Willie’s Line Managers explained why they had
dealt with the concerns which they had about his performance by informal
means rather than placing them on the formal record. The problem for
management however remains that while a range of issues and concerns were
shared with me in evidence, there is no record of these difficulties — apart from
comment about Mr Willie’s need to strengthen his written communication
skills, in the formal appraisal documentation. It is therefore not unreasonable
for Mr Willie, focussing primarily on the written record, to contend that he
was performing at least significantly above the requirements for his grade.

I am satisfied however that Mr Willie’s Appraisal Report Box markings
must be viewed in the context of the overall pattern of Box markings. For
example, in the final year of the scheme some 67% of his colleagues were
assessed as Box B or higher. I cannot therefore accept that these markings
in fact substantiate a claim that Mr Willie’s performance was in reality
significantly above the normal requirements for his grade.
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Other Issues

13.

In this section I wish to record a matter which, whilst outwith the precise
terms of the investigation, I judge to be of importance and of potential concern
particularly in relation to future enquiries in which the Committee may be
involved.

I have been surprised at the level at which the issues within the complaint
have been the subject of extensive and detailed media coverage and
commentary. In a complaint which involves particularly grave allegations
against a public representative I believe that it is only consistent with the
principles of natural justice for the issues to be submitted to the Standards
Committee in confidence for examination. Thus detailed media comment or
speculation 1is inappropriate until the completion of the Committee’s
consideration and a conclusion reached. Failure to respect confidentiality has
the risk of bringing the Assembly into disrepute by undermining the
confidence of members and staff that they will be involved in fair process. In
turn, the continuing coverage and exchange in the media may also have a
detrimental effect on public confidence in the Assembly

I recommend that the Committee consider whether its current procedures
should be expanded to provide an opportunity to allow it to take account
of the implications of matters such as breaches of confidentiality leading
to extensive media coverage before asking its Independent Adviser to
proceed to detailed investigation of a complaint.

T Frawley
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ANNEX C

STANDING ORDER 16 - Committee on Standards of Conduct

Title and Terms of Reference

16.1 There shall be a Committee on Standards of Conduct, which shall:

(i) investigate, report on and, if appropriate, recommend action in respect
of any complaint referred to it by the Presiding Officer that a Member has
not complied with standing order 4 or any Assembly resolution relating to
the financial or other interests of Members, or that an Assembly Secretary
has not complied with the requirements of paragraph 2.8;

(i1) investigate, report on and, if appropriate, recommend action in
respect of any complaint referred to it by the Presiding Officer that a
Member has not complied with any Assembly resolution relating to Members’
standards of conduct or with the guidance for Assembly Secretaries which
the Assembly has approved in accordance with paragraph 2.7;

(iii) consider any matters of principle relating to the conduct of Members
generally;

(iv) supervise the arrangements for the compilation, maintenance and
accessibility of the Register of Members’ Interests, and the form and
content of the Register; and

(v) present an annual report to the Assembly on the complaints made to
the Presiding Officer under (i) and (ii) and the action taken, and on its
conclusions in respect of ethical standards in the conduct of the Assembly’s
business.

Membership

16.2 The Assembly shall elect a Member to chair the Committee, together with
other Members elected so far as practicable to reflect the balance of political
groups in the Assembly. The Presiding Officer shall not be a member of the
Committee, but shall be entitled to attend any meeting of the Committee, or
submit papers to it, for the purpose of drawing to its attention such considerations
as he or she considers appropriate.

Independent Adviser

16.3 The Assembly shall appoint a person who is not an Assembly Member or a
member of its staff to provide advice and assistance to the Presiding Officer on any
matter relating to the conduct of Members; and the Committee may, in addition to
the appointment as appropriate of its own advisor under paragraph 8.14, invite the
Assembly’s appointee to investigate factual matters arising out of any matter
before it.

Meetings
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16.4 The Committee shall meet as soon as may be after a complaint has been laid
before it by the Presiding Officer; and at other times as convened by the chair.

16.5 The Committee may meet in public or in private, but when considering a
complaint, the Committee shall meet in private unless it resolves otherwise. Any
Member who is or may be the subject of an investigation by the Committee shall at
his or her request be permitted to make oral or written representations to it and
may be accompanied at oral hearings by another person (who may participate in
the proceedings with the permission of the chair).

Reports

16.6 If the Committee has investigated a complaint laid before it by the Presiding
Officer, it shall report to the Assembly as soon as may be after completion of the
investigation. The Committee may report to the Assembly on other matters within
its remit from time to time.
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